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 Sustainability: new 

regulations, new 
business models  
 

 

by Louis de Gaulle and Henri-Nicolas Fleurance, Chairman and 
CEO of De Gaulle Fleurance 

 

For this 3rd edition of the Observatory for Societal Transitions, we have chosen to turn our attention to 

sustainability issues. With the extension in Europe of the duty of care and the obligations to publish non-

financial information, it is the business model of the companies that we support that must reinvent itself 

profoundly.  

In 2017, France had been a pioneer by adopting a law on the duty of care which requires large 

companies (with more than 5,000 employees) to identify risks and prevent serious infringements of 

human rights or the environment, in connection with their activities and those of their suppliers. Since 

the first procedure launched in 2019, the actions have increased. Today, 23 proceedings (17 formal 

notices and 6 summonses) were therefore initiated on the basis of this law, twice as compared to March 

2021.  

Since then, other countries, such as Germany, the Netherlands and Norway, have followed the French 

model. And a proposal for a European directive is currently under discussion, with ten times wider 

scope, since companies employing more than 500 employees could be concerned by this duty of care.  

Multinational companies are also required to comply with the OECD Guidelines on the Protection of 

Human Rights and the Environment. Every year, there are about thirty referrals to the national contact 

points in charge of compliance with these principles, with a sharp increase in cases concerning human 

rights.  

Another upcoming revolution: with the implementation of the CSRD directive, the publication of non-

financial information will, from 2024, concern 55,000 European companies. This is five times more than 

today. Not to mention that the suppliers of these companies will also be indirectly affected, as they will 

have to report this information to their customers.  
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This trend is not just European. The ISSB is also working on the development of international 

sustainability standards and the United States has already given consideration to this point. As early as 

2024, the “climate” indicators developed by the ISSB will be included in the CDP (formerly Carbon 

Disclosure Project) environmental platform, the standards of which are used by 20,000 companies 

representing half of the global market capitalisation.  

Some may be concerned about this avalanche of new regulations, the costs of implementing them, as 

well as the risks that they may pose to the competitiveness of European companies. 

The reality is elsewhere: the common measurement tools, understood and shared at the international 

level, are the condition for companies to be found and attract investors when they implement projects 

that integrate the climate and social requirements of our society. They create opportunities for players 

who will innovate and anticipate this new situation.  
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 Societal transitions: 

De Gaulle Fleurance 
discloses the results of 
the 2022 edition of its 
Observatory 

 

With the exceptional contribution of Patrick de Cambourg, Chair of the EFRAG Sustainability Reporting 

Board, ISSB Chair Emmanuel Faber, and EuropeanIssuers Chairman Luc Vansteenkiste (who represents 

companies listed in Europe), Pierrick Le Goff, partner, and Alexandra Nowak, lawyer, at De Gaulle 

Fleurance, presented the results of the 2022 Observatoire des transitions sociales. 

Key figures  

23: The number of proceedings brought on the basis of the law on due diligence in France, or twice as 

many as in March 2021.  

32: The number of referrals in 2021 made by the national contact points guaranteeing multinationals’ 

compliance with the OECD guidelines on the protection of the environment and human rights.  

55,000: The number of European companies concerned by the Corporate Sustainability Reporting 

Directive (CSRD), which will enter into force in 2024, 5 times as many as for the NFRD Directive it 

amends.  

2024: The year from which the sustainability standards developed by the ISSB will be incorporated into 

the CDP (formerly the Carbon Disclosure Project), a platform of indicators voluntarily adopted by 20,000 

companies representing half of global market capitalisation.  
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EXPANDED DUE DILIGENCE 

CSR is becoming increasingly important, driven by new regulations or pressure from public opinion.  

France was a precursor in the area of due diligence, setting up, as early as 2017, a requirement for 

companies with more than 5,000 employees in France (10,000 employees worldwide) to prevent 

serious infringements of human rights and fundamental freedoms and of the health and safety of 

persons and the environment, related to their own operations or those of their subsidiaries and 

suppliers. Since the first proceeding brought in 2019, these have multiplied. Today, twenty-three 

proceedings (17 formal notices and 6 summonses) were conducted on the basis of this law, twice as 

many as in March 2021.  

“This is a considerable increase,” says Pierrick Le Goff and Alexandra Nowak. “And there are no signs of 

this trend towards litigation abating, which means it will likely increase.”  

Due diligence has also been introduced in Germany, the Netherlands and Norway. The scope is 

sometimes broader than in France, since it will concern companies with more than 1,000 employees in 

Germany starting in 2024. In Norway, it will concern companies meeting at least 2 or more of the 

following criteria: upwards of 50 employees, over €7 million in turnover, a balance sheet of more than 

€3.5 million.  

In addition, a draft European directive, the CSDDD, plans to extend this due diligence to all European 

companies employing more than 500 people and achieving a net annual turnover of more than €150 

million. Small enterprises in high-risk sectors, such as textiles, agriculture, and mining, would also be 

concerned. On the other hand, the text adopted by the European Council on 1 December 2022 excludes 

certain financial activities, such as investment activities. 

“This directive has to be implemented,” says EuropeanIssuers Chairman Luc Vansteenkiste. “Because 

simply having the EFRAG sustainability standards (see below) is not sufficient. Those standards must be 

included in a monitoring system aimed at concretely protecting the environment, social rights, and good 

governance. Companies are very motivated by the project. On the other hand, it’s a mistake for NGOs 

and Europe to leave it up to the banks, which represent 60% of financing in Europe (vs. 30% in the United 

States), to shoulder the responsibility for due diligence. Banks cannot judge the climate impact of projects 

that companies submit to them for financing. Such issues are far too technical for them. It is in fact a 

collective responsibility, which should rest with governments, scientists, and engineers, and that also 

depends, as we now see, on unforeseen geopolitical events.”  
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HUMAN RIGHTS: COMPLIANCE WITH THE OECD GUIDELINES 

Another major symbol, the OECD guidelines applicable, among other things, to the protection of the 

environment and human rights1, regularly give rise to tensions. Since 2018, the National Contact Points 

(NCPs) guaranteeing the compliance of multinationals with these guidelines have received more than 

thirty referrals every year (32 in 2021, 39 in 2020, 31 in 2019, and 47 in 2018). 

“In 2021, the reason invoked for these referrals, more than 80% of the time, was human rights violations 

(vs 74% in 2020 and 61% in 2019)”, explain Pierrick Le Goff and Alexandra Nowak. “They have largely 

concerned the mining sector so far (a third of referrals). Since 2021, the information and communication 

sector has also begun to be targeted by NGOs concerned with respect for the protection of personal 

data.”  

CSR: SOFT LAW GAINING SWAY 

The war in Ukraine has seen initiatives that go beyond merely the regulatory framework. Many 

companies have decided to leave Russia or reduce their activities there, even though the penalty 

systems do not formally prohibit them from remaining in Russia. These choices have often been guided 

by CSR and reputational issues. 

“It’s a paradigm shift,” say Pierrick Le Goff and Alexandra Nowak. “The virtuous “name and fame” system 

is taking precedence over “name and shame”. In an area that traditionally relies on hard law 

(international economic sanctions against certain countries), soft law is suddenly taking an increasingly 

dominant position. The phenomenon is the reverse of the one we observe for due diligence: hard to soft 

law rather than soft to hard law.” 

The success of the concept of a corporate purpose, created in 2019 by the Pacte Act, also illustrates the 

growth of soft law in terms of CSR. Almost all of the CAC 40 companies have now established a corporate 

purpose. 

PROFITABILITY INDICATORS FOR COMPANIES FOR 2024 

Meanwhile, Europe has been accelerating the transition with increasingly strong regulations around all 

of these CSR issues. The European Union was a forerunner with the NFRD (Non-Financial Reporting 

Directive), which in 2017 concerned 10,000 listed European companies with more than 500 employees. 

 
1 These guidelines concern: Human Rights; Employment and Industrial Relations; Environment; Combating Bribery, 
Bribe Solicitation and Extortion; Consumer Interests; Science and Technology; Competition; and Taxation. 
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Then two new regulations were added, aimed at developing sustainable finance: the Sustainable 

Finance Disclosure Regulation (SFDR) for the financial services sector in 2019, and the Taxonomy 

Regulation in 2020. The latter is a classification of economic activities that have a favourable impact on 

the environment, the objective of which is to direct investment towards “green” activities.  

The Council of the European Union gave its final approval to the Corporate Sustainability Reporting 

Directive (CSRD) after its adoption by the European Parliament on 10 November 2022. This directive 

amends the NFRD and will concern 5 times as many companies (55,000), which includes all of the major 

listed and unlisted companies that meet two or more of these criteria: upwards of 250 employees, a 

minimum of €40 million in turnover, a balance sheet of more than €20 million. It will gradually come 

into force starting in 2024.  

The European Financial Reporting Advisory Group (EFRAG) has been mandated by the European 

Commission to develop European environmental, social, and governance disclosure standards, and in 

mid-November delivered draft European standards for implementation by the CSRD. These indicators 

are established according to the concept of double materiality: the materiality of impact, which 

measures the company’s environmental and human impact; and financial materiality, which measures 

the company’s environmental risks and opportunities (including the human dimension) from a financial 

point of view. 

Companies have called for an alignment between the EU and the International Sustainability Standards 

Board (ISSB), which develops international sustainability disclosure standards, to avoid the double 

reporting that would increase compliance costs. While the ISSB only produces indicators for financial 

materiality, the organisation has chosen, like the EFRAG, to take into account not only the direct 

emissions of companies related to the use of their own energy and installations (scopes 1 and 2), but 

also indirect emissions from their entire value chain (scope 3, including the company’s suppliers).  

“REINVENTING ACCOUNTING” 

“Financial information only provides part of what’s needed to understand a company”, says Patrick de 

Cambourg, Chair of the EFRAG Sustainability Reporting Board. “It’s essential to go beyond it. With these 

sustainability indicators, we are creating the 2nd leg of standardised company information. The 1st leg, 

accounting and financial reporting, is already pretty robust and structured. The second is in the very early 

stages, but it portends an extraordinary opportunity for at least 3 reasons: First, by looking into a 

company’s sustainability factors, we can manage it much better. Then, with a goal of sustainability, the 

company creates a much better relationship with its stakeholders. And finally, it is necessary to attract 
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capital to finance the essential transitions before us. And I tend to think that capital will go to the virtuous 

companies in the medium and long term.” 

“We are on the verge of reinventing accounting,” says ISSB Chair Emmanuel Faber. “Currently, we count 

a lot of things that count, but we don’t count everything that counts: human capital data, social data, 

climate data, live data… When human energy and human talent are only considered as costs, we 

completely miss the reality of a company. Just as today companies send out profit warnings, in 2030, 

they will send climate warnings. This will result in immediate positive or negative sanctions on the 

markets, as the cost of capital will adjust to physical risk and climate transition, just as banks are 

beginning to do. That’s why I believe that the global financial markets are, particularly as regards 

climate, essential allies for local public policies.” 

“Large companies have been working on sustainability since 2010” says EuropeanIssuers Chairman Luc 

Vansteenkiste. “They have already matured a lot with regard to this. This is not so much the case for 

other smaller companies. Most of the 55,000 companies covered by the CSRD are not listed on the stock 

exchange. They are small companies and unprepared for this development and sustainability reporting. 

The benefits of these indicators are indisputable, but the costs for companies (audit, data collection, etc.) 

are underestimated. Europe is ahead of the game in taking climate change into account. This is an 

opportunity for companies that are innovative, that are inventing the low-carbon economy of tomorrow, 

and that have financing opportunities. But any transition takes time and requires innovation. In this 

context, Europe should be more concerned today about stimulating and financing innovation.” 

“Due diligence, new sustainability indicators… these regulations are profoundly redesigning the business 

world, companies, and their value”, say Louis de Gaulle and Henri-Nicolas Fleurance, respectively 

Chairman and CEO of De Gaulle Fleurance. “They will lead European companies to review their business 

model. This is a change they have to prepare for today if they want to transform it into an opportunity 

and competitive advantage.”  
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Joint interview with 
Patrick de Cambourg 
and Emmanuel 
Faber 

 

Patrick de Cambourg and Emmanuel Faber are respectively the Chair 
of the EFRAG Sustainability Reporting Board and the ISSB Chair. 

 

Can you remind us of the objectives of the work you have been doing to harmonise non-
financial performance indicators? 

Emmanuel Faber – The creation of the ISBB was announced last year at COP26, in response to the 

recommendations of the G20, its Financial Stability Board, the OECD, the IMF, the World Bank, the 

International Organisation of Securities Commissions (IOSCO), and others. These international 

governance organisations considered it necessary to create a set of non-financial standards for both the 

public and private capital markets, and wanted the IFRS Foundation to take care of it. The latter, which 

acts in the public interest, launched a consultation in 2020, which concluded that, with 140 countries 

having already adopted the IFRS, it was in a good position to develop these new standards. The 

consultation also indicated that it was necessary to start with climate.  

Our objective is to provide standards that are both cost-efficient for businesses and specifically intended 

for economic decision-making by investors, banks, and all providers of capital, to help them manage the 

costs and benefits of the climate and social transitions that companies will need to deal with.  

Patrick de Cambourg – The objective is to harmonise the sustainability reporting system within the 

European Union (EU).  

In Europe, sustainability reporting standards are developed within a legal framework. We held 

discussions and a democratic debate based on a draft Corporate Sustainability Reporting Directive 

(CSRD) prepared by the European Commission. Presented to the European lawmakers in April 2021, 

both the European Parliament and the European Council worked on this project, drafting a final text on 

21 June 2022, in the middle of the French Presidency of the European Union.  
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This European legal framework is based on two levels: the 1st consists of the CSRD; the second is 

regulatory and brings together the European Sustainability Reporting Standards developed by the 

EFRAG. These standards were issued on 22 November 2022 to the European Commission, which should 

adopt them as a delegated act. The two levels will become directly applicable and mandatory in all 27 

European countries.  

It is therefore not the initiative of a private party developing standards whose adoption would depend 

solely on the goodwill of the stakeholders. 

 

What is the scope of each of the indicators you are working on? 

Patrick de Cambourg – According to the framework set by the CSRD, EFRAG had to develop standards 

covering a number of subjects. In terms of the environment, five categories are concerned: climate 

change, pollution, water and marine resources, biodiversity and ecosystems, and the circular economy. 

With regard to social criteria, they cover the human issues related to a company’s activity: from the 

working conditions of the company’s direct employees to its entire value chain (employees of its service 

providers, customers, communities affected by its activity, etc.). Finally, governance criteria are also 

taken into account and mainly cover business ethics issues.  

A total of 10 standards have been developed. There are also two key standards: the first sets out the 

general principles for preparing sustainability reporting; the second covers a number of cross-functional 

topics (identification and management of impacts, risks and opportunities, sustainability of the business 

model, etc.).  

Unlike financial reporting, we are requested to produce indicators that are not just retrospective, but 

also prospective, linked to the company’s transition trajectory.  

Finally, these indicators are established according to the concept of double materiality: the materiality 

of impact, which measures the company’s environmental and human impact; and financial materiality, 

which measures the company’s environmental risks and opportunities (including the human dimension) 

from a financial point of view.  

This double materiality is a key element that differentiates this project from other sustainability 

reporting projects. Europe promotes an approach that takes into account all of a company’s 

stakeholders. It meets the expectations of shareholders, lenders, investors, unions, employees, 

suppliers, civil society, etc. in terms of information and sharing of value.  
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I would like to add that the European indicators will serve as a benchmark for non-European companies 

that would like to go further than the sustainability requirements to which they are subject.  

Emmanuel Faber – The scope of our work covers all of the issues around sustainability and ESG 

(environment, social, and governance).  

By unanimous request, we started with the climate, which is by far the most important subject. In the 

near future, the climate will redefine the competitive advantages of countries as well as companies. 

There is therefore an urgent and imperative demand to overcome the “tragedy of the horizon” between 

short and long-term interests, as Mark Carney, former Governor of the Bank of England, says about 

climate change. Our current accounting systems do not allow us to see far enough, either in space or 

over time. With these new standards, our role is to create this visibility for the financial markets on the 

impacts, risks, and opportunities of company business models well beyond the current horizons.  

We are currently finalising the Climate standard, which will be ready in early 2023. We have already 

decided to add an extension that will concern natural ecosystems (i.e. the subjects of biodiversity, 

deforestation, water, etc.), as well as the social transition issues that cover what we call the “just 

transition”. For there will be no ecological transition if there is not, at the same time, a form of social 

justice, climate justice. It cannot be sustained, either politically or economically.  

 

Are these indicators intended to be mandatory for all companies, regardless of their size, and 
what are the deadlines? 

Emmanuel Faber – In terms of sustainability, we are faced with a dual theory of change. The first relates 

to mandatory adoption, like for accounting.  

The standards created by our Board involve a weighty and rigorous process: gaining the approval of the 

International Organisation of Securities Commissions (IOSCO), which brings together 170 countries and 

their regulators. This process can take between a few months and several decades, depending on the 

urgency of the subject and the complexity of adoption, particularly if there are pre-existing local 

systems, as was the case for accounting. This is not the case for sustainability, and Jean-Paul Servais, the 

Belgian President of IOSCO, told COP27 that his organisation would work on approving our standards so 

that companies and regulators could use them for the 2024 reporting cycle, for publication in early 

2025. This is going very quickly. Then, it will be up to the regulator of each country to decide on the 

applicability threshold for our standards.  
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But even before that, there is a second theory of change: voluntary adoption. Today, thousands of 

companies report using ESG standards systems. These systems are more or less efficient, and carry a 

risk of greenwashing that paralyses players, too many of the indicators are not very transparent and 

never audited. As a result, financial markets do not really take this into account in company valuations, 

which does not produce much change.  

Among the voluntary adoption standards, the Carbon Disclosure Project (CDP), used by 20,000 

companies representing half of global market capitalisation, is one of the major platforms. However, 

the CDP has decided to include our standards in the way companies will be required to disclose their 

climate data on its platform as early as 2024. For the regulators of the markets where these companies 

are listed, it represents, of course, an incentive to create a level playing field, moving to a regulation 

that allows all market participants to speak the same language.  

The two theories of change thus feed into each other, and will continue to do so over time. At COP27, 

the 1st country to announce the adoption of our standards is Nigeria, the largest economy on the African 

continent.  

Patrick de Cambourg – The companies most concerned are the large listed companies with more than 

500 employees, currently subject to the NFRD (Non-Financial Reporting Directive) regulations – 

transposed into French law with the Annual Non-Financial Performance Statement (DPEF). 

Approximately 10,000 of them within the European Union will be required to prepare such reporting or 

“sustainability statements” (mirroring the “financial statements”) for the 2024 financial year, with 

publication in early 2025.  

By 2026, the CSRD will apply to all European companies meeting two of the following criteria: more than 

250 employees, at least EUR 40 million in turnover, a balance sheet in excess of €20 million. In total, 

55,000 companies representing more than half of European GNP will be affected, 5 times as many as 

for the NFRD directive.  

In addition, the smallest companies will have a simplified system that they can adopt on a voluntary 

basis.  

This is a significant step forward. We can see it as a constraint, but I consider it rather an opportunity 

and a virtuous circle. In order to create value and gain the trust of customers, suppliers, investors, or 

bankers, companies need to be grounded in this sustainability.  
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What is the link between the work of EFRAG, ISSB, and the United States? 

Patrick de Cambourg – The European Commission and EFRAG have been working in a spirit of co-

construction with all those who are trying to make progress on sustainability standards. We used the 

work that already existed and wanted to contribute to the creation of an identical movement in other 

economic areas. With this policy of engagement, we had a lot of conversations with the various players 

from the outset.  

We had a regular dialogue with the ISSB (launched at the end of 2021), in particular. Our objective was 

to create interoperability between our respective indicators. We have to avoid making companies 

prepare multiple reports, it would be catastrophic. If a company complies with European standards, it 

should also be in line with the ISSB indicators. We have made every effort to that effect. In terms of 

climate, we were all inspired by the TCFD (Task Force on Climate-Related Financial Disclosures), created 

by the FSB (Financial Stability Board).  

There are also talks with the United States, but they are less intense. Their standards apply only to large 

listed companies; they relate to climate and are also inspired by the TCFD. That’s why we want to be 

able to say that a company that applies our indicators would also be in compliance with US regulations.  

Finally, we have also been working a lot with the historical impact standard setter, the Global Reporting 

Initiative. Again with the aim of avoiding double reporting, their standards are part of ours.  

I am optimistic about the outcome of these consultations. As the English say, “It takes two to tango!” 

and we really like to tango! 

 

Emmanuel Faber – Starting with the United States, the Securities and Exchange Commission (SEC) 

published several draft standards in March, focusing on climate, cybersecurity, and diversity and 

inclusion. In the context of the consultation launched by the SEC, a very specific question was raised as 

to whether the participants wanted our international standards to be used in the United States. We are 

expecting the decision by the end of the year.  

There are several questions around the connections between the ISSB and the SEC. In terms of climate, 

for example, there is a major debate: should companies report indirect emissions from their entire value 

chain (scope 3 including the company’s suppliers), or only direct emissions related to their own use of 

energy and their own installations (scopes 1 and 2)? From the outset, the ISSB proposed to take into 

account issues across the entire value chain, including indirect emissions, which are obviously much 
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more complicated to measure. Europe is heading in the same direction. The SEC has proposed that 

companies should report significant indirect emissions. There has been a great deal of debate on this 

point in the United States, where tensions are high around all of these issues. And it is not certain that 

the SEC will maintain this point.  

If necessary, we could be the natural vector for an additional solution, as suggested by question 189 

posed by the SEC in its consultation, and all the more so since the ISSB standards are “GAAP-agnostic” 

(the IFRS is not directly applied in the United States). 

The European Union (EU) has gotten ahead of the game with the Green Deal. I also actively supported 

this movement. After its creation, the ISSB worked very quickly, using the well-done preparatory work, 

so as to be able to articulate our draft proposals with those of the EU. We want to avoid the situation 

that all investors and companies fear: a double reporting system, on the one hand, that would represent 

twice as much work for companies, and on the other non-comparable indicators that would lead to 

investors being unable to make economic decisions on the capital allocations.  

The CSRD states that the European standards must be incorporated into our work as much as possible, 

as long as it is compatible with the policy objectives of the Directive and the EU contributes to the work 

of the ISSB.  

In addition, we have to take into account the result of our 4-month consultation, which ended at the 

end of July. For us, this is fundamental. Our standards will not have a legislative pushbutton to enforce 

their adoption. The ultimate level of adoption is based on a mechanism for accurately interpreting the 

changing postures and needs of multiple actors. But on the other hand, it is simpler, because our 

approach is not based on the compliance or informing of stakeholders that may draw very different 

types of conclusions from it. Our standards are aimed at economic decision-making, which can be 

immediate for a company (contrary to political decision-making, for example).  

It is therefore a question of identifying together, within what the EU has called “double materiality”, 

that which is mandatory (compliance), and that which is related to language and to the information 

codes that are needed by investors to make their decisions. This is vital. And we are working together 

to include as much climate-related information as possible, so that the standard schemes can be as 

broadly aligned as possible and any company that may be required to report under both only has to do 

the exercise in this area once, in either direction, to satisfy both. This is the principle of interoperability.  
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Looking ahead to 2030, how might the implementation of these non-financial indicators 
change the business world, companies, and their valuation? 

Emmanuel Faber – Just as today companies send out profit warnings, in 2030, they will send climate 

warnings. This will result in immediate positive or negative sanctions on the markets, as the cost of 

capital will adjust to physical risk and climate transition, just as banks are beginning to do. That’s why I 

believe that the global financial markets are, particularly as regards climate, essential allies for local 

public policies.  

We are on the verge of reinventing accounting. Currently, we count a lot of things that count, but we 

don’t count everything that counts: human capital data, social data, climate data, live data, etc. When 

human energy and human talent are only considered as costs, we completely miss the reality of a 

company. Conceptually, our standards will be anchored in a notion of necessary regeneration of these 

different types of “capital” and their interactions, which is what we are working on this month. 

We are at a pivotal moment. Climate is going to reshuffle all the cards pertaining to competitive 

advantage, for both countries and businesses. We are in a transition that’s going to require much more 

efficient tools. This is not going to be easy. But I prefer to err by 10% on indirect emissions in the first 

year than to not take it into account.  

We have to start right away and all of us together. Success will either be collective or it will not happen.  

Patrick de Cambourg – In a report I wrote at Bruno Le Maire’s request in 2019, I identified a threefold 

advantage for companies that adopt these new indicators. Financial information only provides part of 

what’s needed to understand a company. It’s essential to go beyond that. With these sustainability 

indicators, we are creating the 2nd leg of standardised company information. The 1st leg, accounting 

and financial reporting, is already pretty robust and structured. The second is in the very early stages, 

but it portends an extraordinary opportunity for at least 3 reasons:  

First, by looking into a company’s sustainability factors, we can manage it much better. We are moving 

from short-term profit goals to a vision of building and sharing value over time.  

Then, with a goal of sustainability, the company creates a much better relationship with its stakeholders. 

For companies, transparency on this non-financial information, both the main source of wealth creation 

and a concern for all, is a key element. Reputations are built (and destroyed) today on sustainable 

development and governance issues. Transparency is the prerequisite for establishing a relationship of 

trust with the ecosystem.  
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And finally, it is necessary to attract capital to finance the essential transitions before us. And I tend to 

think that capital will go to the virtuous companies in the medium and long term.  

Tomorrow, company valuations will result from taking all three of these dimensions into account.  
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Interview with Luc 

Vansteenkiste, Chairman 
of EuropeanIssuers 

 

EuropeanIssuers represents listed companies in Europe 

 
 

What do you think of the increase in NGO actions brought on grounds of due diligence (BNP 
Paribas has just received a formal notice for its support for new fossil energy projects)? 

No one disputes the existence of NGOs and their purpose. However, I cannot rid myself of the 

impression that some NGOs go to court for the sole purpose of gaining publicity. Winning or losing is of 

no importance to them, and they multiply their attacks. If I were the boss of an NGO, I would do things 

differently.  

With the SFDR, the taxonomy, and the CSRD directive (Corporate Sustainability Reporting Directive) 

which amends the NFRD of 2017, we already have regulations in place in Europe for the protection of 

human rights and the environment.  

I have a fundamental problem with the interpretation of some of the law on due diligence in France 

and, by extension, of the draft CSDDD (Corporate Sustainability Due Diligence Directive) currently under 

discussion at the level of the European Commission.  

By making the banks, which represent 60% of financing in Europe (vs. 30% in the US), shoulder the 

responsibility for due diligence, the NGOs and Europe are barking up the wrong tree. Banks cannot judge 

the climate impact of projects that companies submit to them for financing. Such issues are far too 

technical for them. It is in fact a collective responsibility, which should rest with governments, scientists, 

and engineers, and that also depends, as we now see, on unforeseen geopolitical events. 

Europe needs to do some soul-searching on this subject. 

I also have a 2nd problem with the draft directive: it places on banks an obligation to monitor what 

companies do around the world, over the long term, once their project has been approved and financed. 

It is not possible to carry out this follow-up properly. Banks are not equipped for this.  
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A draft European directive implementing due diligence is directly inspired by French law. 
Under what conditions, in your opinion, could this directive be constructive for European 
companies? Is there anything in its content or the approach envisaged that concerns you? 

While we have just presented the corporate sustainability indicators as part of the work of EFRAG, I have 

seen the content of the CSDDD and have noted multiple contradictions with the work in progress. This 

directive will have to be put in place (with the reservations expressed on the role of the banks). Because 

simply having the EFRAG sustainability standards is not sufficient. Those standards must be included in 

a monitoring system aimed at concretely protecting the environment, social rights, and good 

governance. Companies are very motivated by the project.  

However, the people working on the CSRD (and the EFRAG indicators) should work closely with those 

working on the CSDDD to ensure that these approaches are consistent and harmonised. In addition, 

there are still unresolved issues. Where the CSDDD speaks of compliance with the Paris Agreement on 

the Environment and the 1.5-degree limitation on global warming, there is no known or defined 

standard for achieving this. So even the companies that would like to contribute to it cannot do so. This 

is a weak point of the system.  

Another weakness, the CSDDD states that a company’s rules of conduct apply to its suppliers. Does this 

mean that a supplier will be required to adhere to the codes of conduct of every one of its 10,000 

customers? This is unrealistic and utter nonsense.  

 

What do you think of the rise of the dimension of protection of human rights in CSR with, for 
instance, the draft United Nations Treaty on Business and Human Rights? In particular, 
Articles 6.2 to 6.4 impose due diligence measures on companies for the “prevention of 

human rights abuses” as part of their business activities. 

It is urgent to deal with human rights. In our European societies, slavery is impossible, companies have 

to pay people correctly and respect labour laws. We have to extend these human rights to other 

countries, and we can but praise this ambition.  

On the other hand, I am against the idea of holding members of boards of directors personally liable for 

any act of the company. And in addition for its entire value chain upstream (all of its suppliers). This 

could lead to multiple proceedings and serious harm to the European economy. It is urgent for us to sit 

around a table and discuss limiting individual liability for directors. 
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A good Board of Directors consists of a diversity of profiles (women, men, different expertise, etc.). 

Every decision is joint and several. As soon as you say everyone is individually liable, you break the 

system, and there will no longer be such a thing as independent directors. It’s unrealistic.  

The draft United Nations Treaty is not explicit enough. As it stands, we would not only be held 

individually liable, but for eternity, for everything that happens along the company’s entire value chain. 

It should at least specify “insofar as they are informed”. In addition, the concept of proper wages or a 

proper salary depends on the country. It’s nonsense.  

 

What do you think of the work of the European Union and EFRAG on the implementation of 
non-financial performance indicators? 

The EFRAG Council, of which I am a member, is composed of representatives from NGOs, civil society, 

trade unions, companies, etc. We all wanted to address not just the financial impact of climate change 

on companies, but also the impact of companies on the planet.  

The real challenge is to apply these sustainability standards that we have all approved. It is now up to 

everyone to find solutions. For example, the transition will not take place for the electric car sector in 

20352 without a charging infrastructure, which is the responsibility of the State, or without solutions for 

lithium batteries, which will pose a considerable environmental problem.  

Companies are not solely responsible for climate change. They cannot solve all the problems. They are 

part of a community in which nations, countries, and continents play a major role in the way we can act. 

If Europe decides tomorrow that fossil fuel will cease to exist, this is the decision of countries, not 

companies. Companies undertake, take risks, and have to be profitable and create jobs. We cannot save 

the planet by bashing them. There is a need for constructive dialogue with the community, with 

governments, companies, and NGOs to find solutions together.  

We have made every effort to ensure that the EFRAG rules comply with those of the ISSB. However, the 

ISSB has not yet finalised its standards. And EFRAG had to turn in its work before the ISSB. We had good 

talks with them. At least on the financial impact, we are as close to the ISSB as possible.  

Large companies have been working on sustainability since 2010. They have already matured a lot with 

regard to this. This is not so much the case for other smaller companies. Most of the 55,000 companies 

covered by the CSRD are not listed on the stock exchange. They are small companies and unprepared 

 
2 Date set by the European legislature for the end of sales of thermal cars. 
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for this development and sustainability reporting. The benefits of these indicators are indisputable, but 

the costs for companies (audit, data collection, etc.) are underestimated.  

 

Do you think this work can change the way we assess the growth of a company and, more 
generally, of a country? 

Absolutely. But we will have to seek compromise solutions. If Europe wants to maintain its economy 

and its social protection system, it will have to convince companies to remain within its territory, with a 

favourable regulatory environment.  

In 2014, Europe had 13,000 publicly-traded companies. Today, it only has 11,000. Companies have left 

the stock exchange because of regulatory complexities. Europe has its share of responsibility. It must 

seek to think about the consequences of its legislation.  

Today, companies are asking questions: will Europe prohibit the importing of goods from countries that 

do not comply with these new rules? If so, this form of protectionism will lead to retaliation from other 

countries. If not, competition will be distorted for those that play by the rules in Europe. There are never 

any simple solutions.  

The importance of political decision-making is underestimated. Europe is ahead of the game in taking 

climate change into account. This is an opportunity for companies that are innovative, that are inventing 

the low-carbon economy of tomorrow, and that have financing opportunities. But any transition takes 

time and requires innovation. In this context, Europe should be more concerned today about stimulating 

and financing innovation.”  
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DUE DILIGENCE, THE 
PACTE ACT, OECD 
GUIDELINES: THE 

INCREASING 
IMPORTANCE OF CSR 

ISSUES 
By Pierrick Le Goff, partner, and Alexandra Nowak, lawyer 

 

Today we are seeing increasing global awareness of environmental, social, and governance issues, along 

with an increasing commitment of companies and States around these issues. Beyond the regulatory 

aspect, the expansion of pressure groups that are no longer solely embodied by NGOs, contributes to 

the maintenance of a wave of protest that explains this trend. Consumers, shareholders, trade unions, 

financial analysts, the media, and more broadly all spheres of civil society have been playing an 

increasingly important role over the past few years, inciting businesses to change their behaviour and 

adopt a CSR strategy.  

 

1. The emergence of CSR in the context of economic sanctions 

Historically, international economic sanctions against countries such as Iran, Sudan, and Venezuela have 

been mainly addressed as a subject of hard law. They resulted in the prohibition of third-country 

companies doing business with countries that are under sanction, under penalty of severe fines. In 2014, 

BNP Paribas was ordered to pay a fine of 9 billion dollars for violating the embargo imposed by the 

United States on countries subject to economic sanctions3. In 2020, Airbus paid a $3.9 billion fine under 

an agreement with the French, UK, and US authorities to put an end to various cross-border corruption 

investigations. Specifically, the European aeroplane manufacturer paid $527 million to the US 

 
3 https://www.justice.gov/opa/pr/bnp-paribas-agrees-plead-guilty-and-pay-89-billion-illegally-processing-
financial  

https://www.justice.gov/opa/pr/bnp-paribas-agrees-plead-guilty-and-pay-89-billion-illegally-processing-financial
https://www.justice.gov/opa/pr/bnp-paribas-agrees-plead-guilty-and-pay-89-billion-illegally-processing-financial
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authorities for violation of the Foreign Corrupt Practices Act (FCPA) in addition to the International 

Traffic in Arms Regulations (ITAR), which contains restrictions on exports to “proscribed” countries4.  

 

However, it was in the context of the war in Ukraine that a new phenomenon came into focus: the 

impact of CSR in the context of economic sanctions. Indeed, many companies have decided to withdraw 

or reduce their activities in Russia even though they were not formally prohibited by sanctions regimes. 

 

Companies have in fact imposed restrictions and prohibitions on themselves, considering that it was not 

ethical or in line with their CSR positioning to do business with Russia. McDonald’s, for example, 

announced on 16 May its decision to leave the Russian territory, where the fast food chain employs 

more than 60,000 people5, and there are also Pfizer and Novartis6.  

 

Yale University7 in the US analysed the positions of more than 1,200 companies since the start of the 

invasion of Ukraine. According to the study, more than 1,000 of these companies publicly announced 

that they were voluntarily reducing their activities in Russia beyond the minimum required by 

international sanctions. These choices have often been guided by CSR and reputational issues.  

 

So there is a paradigm shift. “The virtuous “name and fame” system is taking precedence over the more 

negative “name and shame”. This inventory is evidence that in an area that traditionally relies on hard 

law, soft law is suddenly taking an increasingly dominant position. We now have a phenomenon that’s 

practically the reverse of the one we observe for due diligence: hard to soft law rather than soft to hard 

law.  

 

 

2. Due diligence or the role of hard CSR law 

The entry into force of the law on due diligence in France has led to the advent of real, hard, stringent 

CSR law, with increasingly numerous formal notices and summonses being served to large groups.  

 

 
4 https://www.justice.gov/opa/pr/airbus-agrees-pay-over-39-billion-global-penalties-resolve-foreign-bribery-
and-itar-case  
5 https://www.lemonde.fr/economie/article/2022/05/16/mcdonald-s-se-retire-entierement-de-
russie_6126395_3234.html#:~:text=Le%20groupe%20am%C3%A9ricain%20de%20restauration,de%20l'Ukraine
%20par%20Moscou  
6 https://www.lequotidiendumedecin.fr/actus-medicales/sante-publique/guerre-en-ukraine-apres-pfizer-
novartis-suspend-le-lancement-de-nouveaux-essais-cliniques-en-russie  
7 https://som.yale.edu/story/2022/over-1000-companies-have-curtailed-operations-russia-some-remain 

https://www.justice.gov/opa/pr/airbus-agrees-pay-over-39-billion-global-penalties-resolve-foreign-bribery-and-itar-case
https://www.justice.gov/opa/pr/airbus-agrees-pay-over-39-billion-global-penalties-resolve-foreign-bribery-and-itar-case
https://www.lemonde.fr/economie/article/2022/05/16/mcdonald-s-se-retire-entierement-de-russie_6126395_3234.html#:~:text=Le%20groupe%20am%C3%A9ricain%20de%20restauration,de%20l'Ukraine%20par%20Moscou
https://www.lemonde.fr/economie/article/2022/05/16/mcdonald-s-se-retire-entierement-de-russie_6126395_3234.html#:~:text=Le%20groupe%20am%C3%A9ricain%20de%20restauration,de%20l'Ukraine%20par%20Moscou
https://www.lemonde.fr/economie/article/2022/05/16/mcdonald-s-se-retire-entierement-de-russie_6126395_3234.html#:~:text=Le%20groupe%20am%C3%A9ricain%20de%20restauration,de%20l'Ukraine%20par%20Moscou
https://www.lequotidiendumedecin.fr/actus-medicales/sante-publique/guerre-en-ukraine-apres-pfizer-novartis-suspend-le-lancement-de-nouveaux-essais-cliniques-en-russie
https://www.lequotidiendumedecin.fr/actus-medicales/sante-publique/guerre-en-ukraine-apres-pfizer-novartis-suspend-le-lancement-de-nouveaux-essais-cliniques-en-russie
https://som.yale.edu/story/2022/over-1000-companies-have-curtailed-operations-russia-some-remain
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a. More and more litigation in France  

The law of 27 March 2017 on due diligence for parent companies and contractors requires companies 

to prevent serious violations of human rights and fundamental freedoms, the health and safety of 

persons, and the environment, resulting from their operations or those of their subsidiaries and 

suppliers. In the event of failure to disclose a due diligence plan or the failure of that plan, any person 

with standing to act may serve a formal notice on the company in question to comply with its 

obligations. If the company still fails to comply with its obligations at the end of a period of three months 

from the date of the formal notice, legal action may be brought. The law concerns large French 

companies that employ at least 5,000 people in France or 10,000 worldwide.  

 

In December 2021, the government attributed the jurisdiction for disputes relating to due diligence to 

the Paris Court of Justice8. 

 

Since the adoption of the law on due diligence in 2017, the country has gone from 11 procedures in 

March 2021 (7 formal notices and 4 summonses) to 23 proceedings in total (17 formal notices and 6 

summonses) in October 2022.9 

 

We are thus witnessing a considerable increase in actions based on due diligence, which more than 

doubled between March 2021 and October 2022. These actions are not limited to unsuccessful formal 

notices, but sometimes result in a summons before the court for the purpose of obliging the companies 

to comply with the law. This could be the case for BNP Paribas, which recently received a formal notice 

and is the subject of our focus below, if it does not adapt its vigilance plan. 

 

Civil society actors therefore no longer hesitate to go through the legal process to enforce the 

promotion of human rights and the protection of the environment, which are becoming priorities.  

 

The trend towards litigation could increase significantly over the next few years. According to the third 

edition of Radar du devoir de vigilance, published by CCFD-Terre Solidaire and Sherpa, 44 companies 

subject to the legal obligation had still not published a due diligence plan as of the date of publication 

of the report in July 202110. 

 

 
8 Article 56 of Law No. 2021-1729 of 22 December 2021 to promote confidence in the judiciary 
9 https://www.linfodurable.fr/entreprises/devoir-de-vigilance-les-principales-affaires-en-cours-
34927#:~:text=Depuis%202017%20et%20la%20loi,de%20leur%20cha%C3%AEne%20d'approvisionnement   
10 Sherpa & Terre solidaire, Le radar du devoir de vigilance, Edition July 2021  

https://www.linfodurable.fr/entreprises/devoir-de-vigilance-les-principales-affaires-en-cours-34927#:~:text=Depuis%202017%20et%20la%20loi,de%20leur%20cha%C3%AEne%20d'approvisionnement
https://www.linfodurable.fr/entreprises/devoir-de-vigilance-les-principales-affaires-en-cours-34927#:~:text=Depuis%202017%20et%20la%20loi,de%20leur%20cha%C3%AEne%20d'approvisionnement
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Of the recent formal notices based on the law on due diligence, we would like to mention the one served 

on 28 September 2022 by the NGOs ClientEarth, Surfrider Foundation Europe, and Zero Waste France. 

They accuse certain agri-food groups of proposing “due diligence plans that are at best insufficient to 

identify risks and prevent violations, and at worst non-existent”11.  

 

For its part, the High Committee for Corporate Governance noted that several companies had provided 

little to no information on the presentation by their management to the audit committee of exposure 

to social and environmental risks during the accounting review process. It notes a considerable 

regression in the companies’ application of this recommendation. For the financial year 2021, only 70 

of the SBF 120 companies applied this recommendation (vs 98 in 2020), including 26 CAC 40 companies 

(vs all of the CAC 40 companies in 2020). The High Committee for Corporate Governance has written to 

the companies concerned, requesting an improvement in the quality of disclosure on this subject. 

 

Focus on a recent CSR litigation case: BNP Paribas ’  formal notice  

On the occasion of the 7th edition of “Climate Finance Day”, three NGOs: Oxfam, Les Amis de la Terre, 

and Notre affaire à tous, served a formal notice to the largest European bank on 26 October 2022 due 

to its support for fossil fuels. The NGOs asked it to comply with the objective of the Paris Agreement to 

limit global warming to 1.5 °C by the end of the century. Considering that the commitment made by the 

bank is insufficient, the NGOs have given BNP three months to promise to stop financing all fossil fuel 

development activity12.  

The bank reacted to the formal notice by affirming that it was “one of the world’s major banks with the 

most ambitious targets for reducing oil financing” and recalls that it committed to reducing its exposure 

to oil and gas production until reaching carbon neutrality in 2050.  

This is an unprecedented action that could lead to a summons on the basis of the law on due diligence, 

if NGOs are not satisfied with the responses.  

 

 

 

 

 

 
11https://www.challenges.fr/green-economie/pollution-plastique-auchan-carrefour-casino-danone-lactalis-mis-
en-demeure-par-des-ong_829420  
12 https://multinationales.org/fr/actualites/le-proces-d-un-monde-qui-ne-change-pas-bnp-paribas-mis-en-
demeure-pour-son  

https://www.challenges.fr/green-economie/pollution-plastique-auchan-carrefour-casino-danone-lactalis-mis-en-demeure-par-des-ong_829420
https://www.challenges.fr/green-economie/pollution-plastique-auchan-carrefour-casino-danone-lactalis-mis-en-demeure-par-des-ong_829420
https://multinationales.org/fr/actualites/le-proces-d-un-monde-qui-ne-change-pas-bnp-paribas-mis-en-demeure-pour-son
https://multinationales.org/fr/actualites/le-proces-d-un-monde-qui-ne-change-pas-bnp-paribas-mis-en-demeure-pour-son
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b. Due diligence in other countries  

Several European courts have adopted due diligence regulations similar to those of France.  

Germany  

On 11 June 2021, Germany passed a law on the due diligence of companies to avoid human rights 

abuses in supply chains, which will come into force in 2023. Initially, companies with more than 3,000 

employees based in Germany fall within its scope. This threshold will be reduced to 1,000 employees in 

202413. The particularity of this law is that it also involves the direct suppliers of German companies. 

Indirect suppliers may be affected if there are factual indications that their actions present violations or 

threats to human, social, or environmental rights. A supervisory authority is introduced: the Federal 

Bureau of the Economy and Export Control. The law requires companies to implement and update their 

due diligence programme and publish it on their website. The due diligence plan must include five 

measures:  

- Annual risk mapping,  

- Procedures for the regular monitoring of subsidiaries, subcontractors, and 

suppliers,  

- Appropriate actions to mitigate risks or prevent serious damage,  

- A mechanism for collecting information on the existence or occurrence of risks,  

- A system for monitoring the measures implemented14. 

This law is not simply a recommendation, it also carries financial penalties that may be imposed by the 

administrative authority based on turnover:  

- If Turnover is less than €400 million, the fine may be up to €8 million; 

- If Turnover exceeds €400 million, the fine can reach up to 2% of global turnover 

(group). 

A company may also be excluded from public procurement contracts if the fine is final and binding. 

Entry in the competition register is provided for if the fine (final and binding) is greater than €175,000. 

 

Norway 

In June 2021, Norway also passed a law on human, social, and environmental rights. 

This law applies to public limited companies and companies that meet two of the following three 

criteria:  

a. Turnover exceeding NOK 70 million (€7 million),  

 
13 Kathrin Bürger, One of a Kind, The German Supply Chain Act, Advent Beiten,  
14 The “Duty of vigilance” regulation in four European countries compared with the draft EU directive and the UK 
Modern Slavery Act 2015, Osborne Clarke, October 2021 
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b. A balance sheet exceeding NOK 35 million (€3.5 million),  

c. More than 50 full-time employees. 

It also provides for the implementation and updating of their compliance programme on their website 

and the establishment of a due diligence plan to include five measures: 

- Risk mapping. 

- Procedures for the regular reasonable due diligence of subsidiaries, subcontractors, and 

suppliers. 

- Appropriate actions to mitigate risks or prevent serious damage. 

- A mechanism for collecting declarations on the existence or occurrence of risks. 

- A system for monitoring the measures implemented and assessing their effectiveness. 

The law also provides for financial penalties without further specifying their amounts or terms and 

conditions.  

 

3. Compliance with the OECD Guidelines on Human Rights and the Environment 

At the international level, referrals to the National Contact Points (NCPs) are increasing and 

demonstrate a willingness to place human rights and environmental protection at the heart of global 

priorities.  

 

Each State that subscribes to the OECD’s Guidelines for Multinational Enterprises is required to establish 

a National Contact Point (NCP). NCPs help companies take action to promote responsible conduct 

derived from these Guidelines. They provide a mediation and conciliation platform for resolving disputes 

that may arise during the implementation of the Guidelines.  

NCP referrals:15 

Year Number of referrals Percentage invoking human rights 

2018 47 66% 

2019 31 61% 

2020 39 74% 

2021 32 81% 

  

 
15http://mneguidelines.oecd.org/database/searchresults/?hf=10&b=0&r=%2Bf%2Fmne_datereceived%2F2021&
q=(Year%3A(2021))&s=desc(mne_datereceived)  

 

http://mneguidelines.oecd.org/database/searchresults/?hf=10&b=0&r=%2Bf%2Fmne_datereceived%2F2021&q=(Year%3A(2021))&s=desc(mne_datereceived)
http://mneguidelines.oecd.org/database/searchresults/?hf=10&b=0&r=%2Bf%2Fmne_datereceived%2F2021&q=(Year%3A(2021))&s=desc(mne_datereceived)
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There were about thirty NCP referrals in 2021, slightly down from 2020. As for the subjects concerned, 
26 of them, or more than 80%, invoked human rights. These grounds are becoming more and more 
common from year to year (74% in 2020, 61% in 2019). 
As for the sectors concerned, in first place and undefeated is the mining sector (11 referrals). But it is 

closely followed by a new sector that was not included in the 2020 Observatory, the information and 

communication sector (5 referrals). This reflects the growing concern of consumers and NGOs around 

the protection of personal data.  

 

Statistics for 202216 are not yet available, as the year is not yet over. But the trend confirms the 

predominance of complaints about human rights abuses, with 2 cases in 2022 concerning Switzerland 

and Kazakhstan.  

 

4. The Pacte Act or the importance of soft law  

While the concept of CSR is not new, we are facing a real wave of corporate mobilisation, driven, inter 

alia, by the climate emergency. As a promoter of internal values, CSR is an attractive lever for both 

employees and consumers. It can also afford many advantages to companies that choose to integrate 

environmental and social issues more broadly. Soft and hard law advance hand-in-hand towards 

common objectives and take shape in the form of hybrid CSR laws.  

 

But what has been achieved, more than three years after the adoption of the Pact Act of 22 May 2019 

relating to the growth and transformation of companies, which proposes a mechanism favourable to 

advances in CSR? As pointed out by the first edition of Baromètre RSE Wavestone17, CSR is now 

integrated into overall corporate strategy, and is no longer a simple boasting point, but rather an 

essential element. However, the budget allocated by companies to CSR is still far too low. According to 

the report, 72% of companies report that they allocate a budget of less than €2 million to CSR. This 

could be explained by the rapid development of the CSR phenomenon, making it difficult to link the 

necessary resources to these future challenges.  

 

And companies appear to be aware of these issues: in September 2021, the Novethic information site 

identified 170 corporate purposes18, the main innovation of the Pacte Act. Here, the major corporations 

are at the top of the class: nearly 80% of CAC 40 companies and 60% of those in the SBF 120 have 

 
16 http://mneguidelines.oecd.org/database/searchresults/?q=(Year:(2022))  
17 Rapport Wavestone, la RSE: une nouvelle priorité stratégique des entreprises? Baromètre RSE 2022, 1st 
edition  
18 https://www.novethic.fr/actualite/entreprise-responsable/isr-rse/sept-raisons-d-etre-d-entreprises-qui-ont-
vraiment-du-sens-150145.html  

http://mneguidelines.oecd.org/database/searchresults/?q=(Year:(2022))
https://www.novethic.fr/actualite/entreprise-responsable/isr-rse/sept-raisons-d-etre-d-entreprises-qui-ont-vraiment-du-sens-150145.html
https://www.novethic.fr/actualite/entreprise-responsable/isr-rse/sept-raisons-d-etre-d-entreprises-qui-ont-vraiment-du-sens-150145.html
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adopted a corporate purpose19. The formal inclusion of a corporate purpose in a company’s Articles of 

Association is often welcomed by shareholders, who see it as a lever of attractiveness and the need to 

commit, with resolutions getting very high ratings.  

 

Another major contribution of the Pacte Act is that of the “entreprise à mission” (mission-oriented 

company). Although Emmanuel Faber’s departure from the Danone Group, the first listed entreprise à 

mission, in March 2021 had raised fears of the end of this new status, the number of companies having 

adopted it nevertheless experienced dynamic growth, which shows that change is really happening. And 

yet, despite this strong and rapid growth, entreprises à mission remain on the fringe in the face of 3.8 

million French companies20. According to the Observatoire des sociétés à mission, there were only 207 

entreprises à mission by the end of 2020. Today, there are 86621, particularly in the services sector, 

which alone represents 79% of French entreprises à mission22. Interest in this business model is expected 

to increase in the coming years.  

 

 

  

 
19 Etude BCG BrightHouse, Raison d’être des entreprises: de l’intention à l’action? Trois ans après la loi PACTE, 
l’état des lieux, May 2022 
20 https://www.insee.fr/fr/statistiques/3303564?sommaire=3353488  
21 https://www.observatoiredessocietesamission.com/societes-a-mission-referencees/  
22 https://www.observatoiredessocietesamission.com/societes-a-mission-referencees/  

https://www.insee.fr/fr/statistiques/3303564?sommaire=3353488
https://www.observatoiredessocietesamission.com/societes-a-mission-referencees/
https://www.observatoiredessocietesamission.com/societes-a-mission-referencees/
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THE AMBITION OF THE EUROPEAN 
UNION IN THE FACE OF THE 

CHALLENGES OF THE SUSTAINABLE 
ECONOMY: THE REVOLUTION OF NON-

FINANCIAL STANDARDS 
 

On 25 September 2015, the UN General Assembly adopted its 2030 Agenda for Sustainable 

Development, which includes 17 objectives and 169 targets for 2030. The aim of this global framework 

is to eliminate poverty in all its forms. It reconciles the three dimensions of sustainable development: 

economic, social, and environmental. The Paris Agreement, adopted on 12 December 2015 by 195 

countries and the European Union, presents an action plan to limit global warming and aims to mitigate 

and adapt to climate change and their financing. 

 

To contribute to the achievement of these goals of sustainability and carbon neutrality, the European 

Commission linked the Sustainable Development Goals to the EU Action Framework in its 

Communication of 22 November 2016 on the next steps for a sustainable European future. In its 

Communication on the European Green Deal, adopted on 11 December 2019, the European 

Commission proposed a new growth strategy aimed at transforming the European Union into a modern, 

resource-efficient and competitive economy where there are no net emissions of greenhouse gases in 

2050. The strategy is also intended to facilitate a socially fair transition.  

 

Within the framework of the European Green Deal, the European Commission noted the importance of 

strengthening the foundations of sustainable investment by adopting a taxonomy for classifying 

activities considered to be environmentally sustainable and the integration of sustainable corporate 

governance. It also undertook to revise Directive 2014/95/EU of 22 October 2014 on the disclosure of 

non-financial and diversity information by certain large undertakings and groups (“NFRD”).  

 

In its Action Plan on Sustainable Finance of 8 March 2018, the European Commission also defined 

measures to redirect capital flows towards sustainable investment, and has given the financial sector 

an important role in achieving the objectives of the European Green Deal. To address these challenges, 

it highlighted the importance of fostering the transparency of financial market participants’ activities 

through the disclosure of information on their sustainability.  
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1. A desire to extend disclosure requirements and harmonise sustainability reporting 
standards 

The development of non-financial performance indicators and the growing need for information about 

them mainly stem from the awareness of the risks that sustainability issues may pose to companies’ 

financial results and the increase in financial products claiming sustainability characteristics or 

objectives. Consumers of sustainability information are therefore primarily investors, but also social 

partners, stakeholders, and non-governmental organisations (“NGOs”).  

 

However, the current legal framework laid down by the European Union for the disclosure of 

sustainability information, although an important step, does not promise to satisfy the needs of users. 

The disclosure of such information is often left to the discretion of companies, leading some to make 

misleading environmental allegations. The European Commission has also recently taken the subject 

on, and in May entrusted the task of identifying the main risks associated with “greenwashing” related 

to sustainable finance to the three main European regulatory and financial supervisory authorities23. 

 

The European Commission has thus revised the NFRD in order to provide better access to comparable, 

relevant, and reliable information and steer financial flows towards companies with a positive impact 

on the population and the environment. It also considered that the COVID-19 pandemic would 

necessarily lead to increased demand for information on the vulnerability of workers and the resilience 

of supply chains.  

 

Its draft Corporate Sustainability Reporting Directive (“CSRD”) of 21 April 2021 significantly extends the 

scope of the NFRD. The latter only targets major listed companies with more than 500 employees and 

listed parent companies of large groups with more than 500 employees on a consolidated basis. 

Adopted by the European Parliament on 10 November 2022 and the Council of the European Union on 

28 November 2022, the CSRD will impose a reporting obligation on all major listed and unlisted 

companies that exceed two or more of the following three criteria: 250 employees, €40 million in 

turnover, a total balance sheet of €20 million. Third-country companies carrying out a significant activity 

in the European Union (turnover in excess of €150 million) will also be required to comply with it. The 

scope therefore extends to approximately 50,000 European companies, while for the moment, only 

11,700 are subject to the current directive.  

 

 
23 https://www.eba.europa.eu/esas-launch-joint-call-evidence-greenwashing  

https://www.eba.europa.eu/esas-launch-joint-call-evidence-greenwashing
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However, the Commission wished to adopt a proportionate approach by not imposing new 

requirements on small and medium-sized enterprises (“SMEs”), with the exception of listed SMEs, which 

will be subject to non-financial disclosure requirements from 2026, to give them sufficient time to 

prepare. It also exempts listed micro-enterprises. 

 

The CSRD also clarifies the principle of double materiality, i.e. the impact of sustainability issues on a 

company’s results, situation, and evolution (financial materiality) and the impact of its activities on the 

population and the environment (materiality of impact). It gives more specifics on the sustainability data 

to be included in management reports, which will need to be prospective and retrospective. In addition, 

it introduces an audit obligation and a gradual strengthening of the level of confidence required for this 

information. 

 

The Directive also introduces new European non-financial information standards, which will be adopted 

by delegated acts and should be used by companies. Their development has been entrusted to the 

European Financial Information Advisory Group in Europe (“EFRAG”), an international non-profit 

association and technical advisor to the European Commission. On 22 November, it submitted its draft 

European Sustainability Reporting Standards (“ESRS”) comprising 12 standards including 2 general 

principles and others covering environmental, social and governance (“ESG”) factors. EFRAG is now 

working on developing draft standards for specific sectors and those applicable to SMEs. 

 

This standardisation work is part of a process of developing consistency and alignment with the existing 

standards and frameworks in order to offer a common foundation for European companies and to avoid 

forcing them to prepare multiple reports. It offers a necessary harmonisation where the absence of 

comparable indicators often renders data unusable. The CSRD provides for both the work of global 

standardisation initiatives and the existing CSR frameworks to be taken into account. It cites in particular 

the work of the Global Reporting Initiative (“GRI”), the “CDP” (formerly the Carbon Disclosure Project) 

and the International Financial Reporting Standards Foundation (IFRS Foundation). The latter also 

announced, at the 26th Conference of the Parties (COP26) in November 2021, the establishment of the 

International Sustainability Standards Board (“ISSB”) in order to develop an international base of ESG 

standards for capital markets. 

 

However, while interoperability was pursued during the development of the EFRAG standards, which 

relied on numerous existing standards and frameworks such as the Task Force on Climate Related 

Financial Disclosures (TCFD), which also serves as the basis for ISSB’s work, there are deviations of 

importance concerning, for instance, the consideration of the concept of materiality. While EFRAG 
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defends the use of double materiality for extra-financial reporting, ISSB favours simple financial 

materiality, measuring only a company’s environmental risks and opportunities to facilitate economic 

decision-making. It should be noted that ISSB’s standardisation work, which will be published in 2023, 

is currently only related to climate factors, but has been expanded to take into account natural 

ecosystems and the challenges of a just social transition. 

 

To the issue of double or simple materiality is now added that of triple materiality, proposed by the 

United Nations Research Institute for Social Development (“UNRISD”), which wishes to go further by 

proposing an assessment of sustainability qualified as authentic. UNRISD published a user manual24 on 

4 November proposing sustainable development performance indicators based on this approach. 

 

In the United States, the Securities and Exchange Commission (“SEC”) published draft proposals for the 

standardisation25 of climate information for investors on 21 March 2022. These include, among other 

things, planning the disclosure of information on indirect greenhouse gas emissions (scope 3) for 

companies that have made it an internal objective, with an exemption for small businesses. As the non-

financial reporting approach is voluntary for the time being, many companies are not in favour of it. 

Moreover, the CDP did not hesitate to launch a campaign26 on 29 June 2022 aimed at encouraging 1,473 

companies based in 50 countries with a significant environmental impact to disclose sustainability 

information using their standards. US companies Tesla Inc. and Exxon Mobil Corporation were 

specifically targeted. 

 

The US government has also recently taken up the subject of public procurement, since it is the largest 

purchaser of goods and services in the world ($630 billion spent during the last fiscal year) and is 

exposed to significant financial risks related to climate change. On 10 November 2022, President Biden’s 

administration proposed the introduction of non-financial climate data disclosure obligations for 

suppliers of the federal government, using the CDP standards. 

 

In the face of the desire for harmonisation on the part of the European Union, whose standards 

encompass the three ESG criteria and which has established a legal framework for their implementation, 

there are still major divergences on the notion of materiality and the guidelines. The complexity 

resulting from this battle between the standards, making it difficult for companies to know what 

 
24 https://cdn.unrisd.org/assets/library/reports/2022/manual-sdpi-2022.pdf  
25 https://www.sec.gov/news/press-release/2022-46  
26 https://www.cdp.net/en/articles/investor/a-record-263-financial-institutions-with-us31-trillion-demand-
environmental-data-from-1400-non-disclosing-companies  

https://cdn.unrisd.org/assets/library/reports/2022/manual-sdpi-2022.pdf
https://www.sec.gov/news/press-release/2022-46
https://www.cdp.net/en/articles/investor/a-record-263-financial-institutions-with-us31-trillion-demand-environmental-data-from-1400-non-disclosing-companies
https://www.cdp.net/en/articles/investor/a-record-263-financial-institutions-with-us31-trillion-demand-environmental-data-from-1400-non-disclosing-companies


 

3
3

 

information to disclose, is added to that of other European texts creating sustainability obligations for 

companies. 

 

2. A complex articulation between the expanding European legislative and regulatory texts  

The regulation of 27 November 2019 on sustainability-related disclosures in the financial services sector 

(2019/2088/EU), known as the “SFDR”, the taxonomy regulation of 18 June 2020 (2020/852/EU), and 

the CSRD underpin the European Union’s strategy on sustainable finance and are linked to the objectives 

of the European Green Deal. 

 

The purpose of the CSRD is to revise the disclosure requirements set out in the NFRD to ensure 

consistency with those resulting from the SFDR and the taxonomy. It leads companies to disclose the 

information required by the financial services sector to meet its own disclosure requirements. 

 

The SFDR has strengthened the protection of end-investors by improving the information on ESG factors 

disclosed by financial market players. It establishes transparency rules for the integration of 

sustainability risks and the consideration of negative sustainability impacts. However, many questions 

surround its implementation, such as the information to be disclosed for each financial product 

according to whether they promote environmental or social characteristics (Article 8) or have a 

sustainable investment objective (Article 9). The Amundi asset management company27 recently 

decided to reclassify almost all of its Article 9 financial products as Article 8 financial products due to 

the uncertainty around the pre-contractual obligations to be disclosed and the notion of sustainability. 

 

The taxonomy regulation, for its part, performs a classification of environmentally sustainable economic 

activities, which must meet four criteria: (i) contribute substantially to one or more of the six 

environmental objectives listed, (ii) not significantly harm them, (iii) be carried out in compliance with 

minimum safeguards and (iv) comply with the technical screening criteria established by the European 

Commission (Article 3). The Commission thus adopted a first delegated regulation on 4 June 2021 

(2021/2139/EU) making it possible to determine the conditions under which an economic activity 

qualifies as contributing substantially to climate change mitigation or climate change adaptation and 

whether that economic activity causes significant harm.  

 

 
27 https://www.esgtoday.com/amundi-reclassifies-almost-all-of-its-45-billion-article-9-funds-to-lower-
sustainability-level-ahead-of-sfdr-reporting-requirements/ 

https://www.esgtoday.com/amundi-reclassifies-almost-all-of-its-45-billion-article-9-funds-to-lower-sustainability-level-ahead-of-sfdr-reporting-requirements/
https://www.esgtoday.com/amundi-reclassifies-almost-all-of-its-45-billion-article-9-funds-to-lower-sustainability-level-ahead-of-sfdr-reporting-requirements/
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The European Commission also adopted another delegated regulation (2021/2178/EU) on 6 July 2021, 

specifying the content and presentation of information to be disclosed by undertakings subject to the 

NFRD concerning environmentally sustainable economic activities, along with the methodology to 

comply with that disclosure obligation Companies must therefore disclose non-financial information 

under the NFRD as well as supplement it under the taxonomy regulation. 

 

In addition, the draft EFRAG Climate Standard also contains an obligation for companies that will be 

subject to the CSRD to disclose the information falling under Article 8 of the taxonomy regulation in 

order to supplement it: the percentage of their turnover from products and services associated with 

sustainable activities and the percentage of their capital and operating expenditure related to assets or 

processes associated with sustainable activities. 

 

While the articulation of these various texts may seem complex, the draft Corporate Sustainability Due 

Diligence Directive of 23 February 2022 (“CSDDD”), based in particular on French law, will also 

endeavour to supplement them and impose new disclosure requirements on companies, with a view to 

transparency. While the French law on due diligence on which it is based concerns French companies 

employing at least 5,000 employees in France or 10,000 worldwide, the draft CSDDD aims at a wider 

scope. It would apply to companies that meet one of the following conditions: more than 500 employees 

on average and a net turnover exceeding €150 million worldwide, or more than 250 employees on 

average and a net turnover exceeding €40 million worldwide, provided that at least 50% of the net 

turnover was earned in one or more sectors such as textile manufacturing, agriculture, or the 

exploitation of mineral resources. Third-country undertakings must have achieved a net turnover of 

more than €150 million in the Union or a net turnover of between €40 million and €150 million, provided 

that at least 50% of their global net turnover was earned in one or more of the sectors listed in the draft 

directive. 

 

The Council of the European Union, which adopted its negotiating position on the CSDDD on 1 

December 2022, has introduced a gradual approach to its implementation. Its rules would first apply, 

three years after the Directive’s entry into force, to very large companies with more than 1,000 

employees and over €300 million in global net turnover, and to third-country companies generating 

more than €300 million in net turnover in the European Union. 

 

The draft directive provides that undertakings must exercise due diligence in terms of human rights and 

the environment and will be exposed to sanctions, with risks for their activities as well as those of their 

subsidiaries and their value chain (i.e. their business partners). 
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The Commission also considers that the collection and disclosure of the information required by the 

CSRD and the CSDDD will be made more comprehensive and will lead to a change in behaviour on the 

part of companies. This will also apply to the taxonomy regulation, which the CSDDD would also 

supplement by allowing investors to allocate more capital to responsible and sustainable companies. As 

for the SFDR, financial market participants are already required to issue a statement on their due 

diligence policies with respect to the main negative impacts of their investment decisions on 

sustainability factors. 

 

The transparency obligations incumbent on companies are therefore multiplying at a steady pace with 

no guarantee of consistency, even with actors and legislators begging for it. Furthermore, the timetable 

for the entry into force of all these texts, the implementation of which is sometimes deferred, adds even 

more complexity. It requires companies to prepare in a very short period of time, bringing up the 

question of a possible competitive disadvantage for European companies. 

 

3. Towards a competitive risk for European companies? 

Although the European Commission insisted in its Communication on the European Green Deal that its 

environmental ambition had not led it to lose sight of the need to maintain competitiveness, an affirmed 

determination to make sustainability a priority emerges from the adoption of all these legislative and 

regulatory texts. 

 

However, newly created or expanded obligations lead to disruptions in the operational and strategic 

functioning of the companies subject to these obligations in order to meet them. While third-country 

companies are not subject to them, these requirements represent numerous challenges for companies 

in the European Union and redefine their role and how they create value. These companies are 

confronted with the ability to collect quality data, the implementation of a reporting and internal control 

process, and the associated costs. 

 

While the European Commission anticipates annual savings for companies through the adoption of 

sustainability disclosure standards, it does not hide the fact that EU companies are likely to incur higher 

disclosure costs than companies from outside the EU. These constraints also pose a competitiveness 

risk for European companies and could lead them to relocate their activities. They could also call into 

question the attractiveness of the European market for future investments.  

 



 

3
6

 

Concerns have been expressed around the transposition of the future CSRD into French law. “The report 

on the non-financial transparency systems of companies” of the High Legal Committee of the Paris 

financial market, published in July 2022, highlights the difficulties that will be encountered by the 

companies that will be subject to its requirements. The report mentions the “organisations, 

methodologies, and tools that must be put in place” as well as the workload. It also calls for referrals to 

existing texts and the disclosure obligations already required under due diligence.  

 

As the new constraints created by the draft CSRD are particularly burdensome, the large business 

federations have opposed the extension of its scope. While companies support the European Union’s 

legitimate ambitions in the area of sustainability, they are still worried that they will be required to bear 

an ever-increasing responsibility that could impact their competitiveness and profitability. 
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